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IN THE ELECTORAL COURT OF ZIMBABWE  Case No. EC    /13 

HELD AT HARARE 

 

In the matter between:- 

JAMESON ZVIDZAI TIMBA      Applicant 

 And 

THE CHIEF ELECTIONS OFFICER     Respondent 

______________________________________________________________________________________ 

URGENT CHAMBER APPLICATION 

In terms of section 70 (4) as read with (8) of the Electoral Act Ch 2:13 

______________________________________________________________________________________  

 

TAKE NOTICE THAT an Application is hereby made to a Judge of the Electoral Court 

in Chambers for an Order in terms of the Draft Order annexed to this application. 

 

The accompanying affidavits and documents are tendered in support of this application. 

 

DATED at HARARE   this      day of AUGUST 2013   

              

 ATHERSTONE & COOK   

  Applicant’s Legal Practitioners 

      7thFl, Mercury House, George Silundika Ave 

      HARARE (C.Mhike/ak) 

 

To:  THE REGISTRAR, 

  Electoral Court of Zimbabwe, 

  HARARE  

 
And to:  THE CHIEF ELECTIONS OFFICER, 

  Respondent,  

Zimbabwe Electoral Commission, Rotten Row, 

  HARARE 

 
And to:  CIVIL DIVISION of the ATTORNEY-GENERAL’S OFFICE, 

  Respondent’s Legal Practitioners, 

  New Govt Complex, Samora Machel Ave /4th Street  

  HARARE 

 

And to:  For informational purposes: 
  THE CHAIRPERSON, the Hon. JUSTICE RITA MAKARAU, 

ZIMBABWE ELECTORAL COMMISSION, Rotten Row, 

  HARARE. 
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IN THE ELECTORAL COURT OF ZIMBABWE  Case No. EC    /13 

HELD AT HARARE 

 

In the matter between:- 

JAMESON ZVIDZAI TIMBA      Applicant 

  

And 

THE CHIEF ELECTIONS OFFICER     Respondent 

______________________________________________________________________________________ 

CERTIFICATE OF URGENCY 

______________________________________________________________________________________  

 

I,  SELBY V. HWACHA, being a registered Legal Practitioner and a partner in DUBE, MANIKAI & 

HWACHA, hereby certify this application for authority to open and examine electoral records under 

section 70 of the Electoral Act Chapter 2:13 to be so urgent that it cannot be dealt with by Court 

Application, for the following reasons:- 

 

1. Applicant was a National Assembly candidate for Mt Pleasant Constituency in the just-

finished 2013 harmonised elections [“Mt Pleasant election”]. 

2. He stood as a candidate for a political party MDC-T which also nominated party list 

candidates. He and those he thus legally associates with are entitled by section 167 of the Act 

to lodge complaints and election petitions. 

3. Petitions must be filed by 19 August 2013, and must detail all the grounds.  

4. Opening sealed ballot boxes and packets from all polling stations is required for the purpose 

of a petition to question the election and any return. 

5. He has shown reasonable grounds to challenge both. 

6. Firstly, his application shows ZEC issued conflicting announcements of its official results for 

the Mt Pleasant election. 

7. At Constituency Centre it announced 18 092 valid votes were cast; then at National Command 

Centre [broadcast live nationally and internationally, repeated by other media] announced 

only 12 165 valid votes were cast.  

8. Figures per candidate /party were very different too. Applicant won 6 893 votes for himself 

and his party-list candidates in the first announcement; but only 3 817 votes according to the 

next one. 
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9. It is essential that the correct voting figures for the Mount Pleasant election be established and 

be made known to all. With proportional representation just introduced and based purely on 

National Assembly votes, a due return of those is as important as a due election. Every return 

must be accurate. 

10. His next concern is 2 voters rolls used. In breach of Electoral Law these were not provided 

before the poll. After a court order, single copies of some 2000 ward voters rolls were given 

to MDC-T on polling day afternoon, in printed hard copy only: non-searchable, non-

analysable, non-shareable, yet needed for multiple simultaneous elections that very day. 2 of 

these rolls were purportedly for the 2 wards in Applicant’s constituency.  

11. Applicant has not been able to discover if these 2 rolls given on 31 July matched the rolls 

actually used at all polling stations in his constituency.  

12. Applicant by law should have been given his own copies in a searchable analysable format 

sooner. Explanations offered for both format and lateness of the rolls supplied are just not 

credible - inevitably arousing suspicion.  

13. The records needed to show which rolls were used are now in Respondent’s custody in terms 

of section 70 of the Act, and must be inspected urgently. 

14. This can only be done with this Honourable Court’s authority. 

15. Next, before polling day Applicant had duly registered concern with ZEC over many 

thousands of recent additions and deletions in the printed Ward rolls; inclusion of significant 

numbers of non-residents; exclusion of residents; exclusion of one area inside his 

constituency; inclusion of another area outside it, etc, after painstaking analysis of printed 

rolls sold to him by ZEC in May 2013.  

16. Before filing a petition he must know if any of his concerns were rectified in the voters rolls 

actually used.  

17. He naturally also needs to see if a registered voter he queried actually voted. 

18. Next, his election agents and others reported numerous citizens were turned away - many 

saying they were on the rolls before; whilst many others not on the roll were allowed to vote 

on slips or other papers - some with no ID.  

19. Registers detailing both groups and assisted voters were kept at every station - specifically for 

any dispute - and these too must be examined for totals and details, and compared to the 

voters’ rolls of both May and July. 

20. Next comes evidence of multiple voting on 31 July. Hundreds of police voted at one station 

after arriving with pink fingers, then cleaning them, claiming they were pink only from 
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polishing their shoes. All records of these voters too need to be checked, to see whether there 

was double voting or not. 

21. Next, a material part of votes counted in Mount Pleasant were special votes - over1 200, cast 

weeks earlier. The risk of double voting inherent in this new voting method has already been 

recognised by the Courts.  

22. Despite the law and public pledges, Applicant and others were never allowed to see any list of 

special voters before the poll; but records of who cast all the special votes counted should 

now also be in the sealed boxes and packets, with records of all ordinary voters, providing 

further reason to open them all. 

23. Finally, Act and regulations explicitly required that postal and special votes be counted 

separately from ordinary votes, and be shown separately for each candidate on all ward 

returns, on a prescribed Form V23A [annexed].  

24. There can be no doubt that that is exactly what the law required during these elections: See   

24.1      sections 65(4)(b), 78, 81F(14), and 81G of the Act;  

24.2      section 10 and  Form V23A in the Electoral Regulations SI 21/2005, as amended 

by SI 87/2013 on 13 June 2013, simultaneously with the calling of the election; and 

24.3     Section 157(5)of the Constitution 

25. ZEC instead during these elections ordered that all special votes be mixed in with ordinary 

votes before the count, and that ward returns all be done on a different form, from which 

nobody can see the impact of the special votes. 

26. To get all information that the law entitled Applicant [and the public] to get from the V23A 

returns, it is now necessary to open the sealed boxes and packets. 

27. Such election contradictions and concerns need full enquiry and explanation urgently, as 

many have said; which undoubtedly requires opening the sealed boxes and packets and 

examining their contents, for the purpose of questioning and either verifying or rejecting the 

returns and election. 

28. Lawmakers have added key new words to the Act as section 3(e):  “all voting methods must 

be simple, accurate, verifiable, secure and transparent”. 

29. To be accurate, transparent and verifiable are thus pre-requisites now to any election being 

legal and credible, and accordingly records must be availed for the purposes of a petition. 

30. For the above reasons and more given in the Application, opening all boxes and packets and 

examining all records is clearly required urgently for that purpose; and thus this application 

needs to be dealt with by a Judge in Chambers urgently. 
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DATED  at  HARARE   this      day  of AUGUST  2013   

 

 

      ......................................... 
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IN THE ELECTORAL COURT OF ZIMBABWE  Case No. EC    /13 

HELD AT HARARE 

 

In the matter between:- 

JAMESON ZVIDZAI TIMBA      Applicant 

 And 

THE CHIEF ELECTIONS OFFICER     Respondent 

____________________________________________________________________________________ 

APPLICANT’S  FOUNDING  AFFIDAVIT 

_____________________________________________________________________________________ 

 

I JAMESON ZVIDZAI TIMBA, hereby take oath and swear that 

Preliminary 

1. I am the Applicant herein and was duly nominated as a candidate for Mount 

Pleasant Constituency in Harare Province for National Assembly in our recent 2013 

harmonised elections. Section 167 of the Electoral Act Chapter 2:13 [“the Act”]  

entitles me to file an election petition questioning the election or any return therein 

as undue, by reason of electoral malpractice,  irregularities or other cause.   

2. I believe the contents of this affidavit to be true and correct. Save where context 

indicates otherwise, the facts given are within my personal knowledge, and 

references to the law are based on legal advice that I have received, which I accept.  

3. I was sponsored as a candidate by the political party commonly called MDC-T [on 

ballot papers, in common speech, the media, and Zimbabwe’s old Constitution]. 

4. MDC-T also sponsored other candidates on new party-lists, and the success of such 

candidates [with whom I lawfully associate myself] is inextricably linked to the 

number of votes properly cast for me or others in the National Assembly elections. 

Hence there is now an extra need for accuracy in returns.  

5. Respondent is Chief Elections Officer of Zimbabwe Electoral Commission [ZEC],  

appointed in terms of section 9 of the Act, and under whose control all sealed ballot 

boxes and packets from the 2013 elections should have been placed, endorsed with 

a description of contents and the date of the election to which they relate, in terms 

of section 70(2) of the Act. Citing the Respondent by his office also covers any officer 

of ZEC acting on his behalf in terms of section 4 of the Act.   
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6. Our respective addresses for the purposes of this Application are as shown on the 

application itself. 

7. In a preparatory and preliminary application of this kind, in line with the Act and 

the past practice of this Court and the High Court, no other parties are to be joined; 

but ZEC will be served with a copy although no order is sought against it; and there 

is provision in the Draft Order for ZEC and others to attend during the inspection. 

Introduction 

8. In 2008 I was duly elected Member of Parliament in the House of Assembly for 

Mount Pleasant, winning the seat with  3 875 valid votes against 1 738 for 

ZANU(PF) out of a total of  7 191. 

9. This June I was nominated for the same constituency with same boundaries for the 

National Assembly.  

10. Special voting for the election was held at Mount Pleasant Hall and 208 other 

special polling stations around Zimbabwe on 14 to 16 July 2013; ordinary voting 

was held in 18 polling stations within the constituency boundary on 31 July 2013. 

11. On Friday 2 August 2013 ZEC officially announced 3 817 valid votes were cast for 

me against 7 945 for Jaison Passade of ZANU-PF out of 12 165 in all, and that 

Passade was duly elected. 

12. Earlier that same day at Mount Pleasant Constituency Centre, the Constituency 

Elections Officer had announced 18 092 valid votes were cast in all; 6 893 for me.  

13. I cannot provide photocopies yet as a briefcase disappeared yesterday with a laptop 

and my copies of all returns given at the Ward and Constituency collation centres; 

but I attach as Annexure A a photograph taken of the Constituency return today. 

Both Ward returns had already been removed from the Ward Collation Centre 

14. This Urgent Chamber Application to be able to open and inspect electoral records 

for Mount Pleasant is brought to in terms of section 70 (4) to (8) of the Act.  

15. Section 70 [4] to (8) of the Act specifies as follows: 

  (4)  No person shall open any packet referred to in subsection (1) or permit any such packet to 

be opened, except in terms of an order of the Electoral Court, which may be granted by 

the Electoral Court on its being satisfied that the inspection or production of the contents 

of such packet is required for the purpose of instituting or maintaining a prosecution for 

an offence in relation to an election or return or for the purpose of a petition questioning 

an election or return. 
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 (5)   An order of the Electoral Court referred to in subsection (4) may be made subject to such 

conditions as the Electoral Court may think fit to impose: 

  Provided that an order which authorises the opening of any sealed packet containing 

counterfoils or counted ballot papers shall be made subject to such conditions as are 

necessary to ensure that the way in which any particular voter has voted shall not be 

discovered until it is proved that he or she has voted and his or her vote has been declared 

by the Electoral Court to be invalid. 

(6)   Every person who carries into effect any order of the Electoral Court referred to in 

subsection (4) which authorises the opening of any sealed packet containing counterfoils 

shall take care to ensure that the way in which any particular voter has voted shall not be 

discovered until it is proved that he or she has voted and his or her vote has been declared 

by the Electoral Court to be invalid. 

(7)   Where an order is made for the production by the Chief Elections Officer of any 

document in his or her possession relating to a specified election, the production by him 

or her of the document ordered, in such manner as may be directed by such order or by a 

rule of court, shall be conclusive evidence that such document relates to the specified 

election, and any endorsement appearing on a packet of ballot papers produced by the 

Chief Elections Officer shall be evidence of such papers being what they are stated to be 

by the endorsement. 

(8)   Any power given to the Electoral Court by this section may be exercised by a judge of the 

Electoral Court in chambers.” 

16. Under section 70(2) and (3) of the Act all documents referred to above should be in 

the custody or control of Respondent, who must retain them at least for the period 

permitted for me and any party-list candidates to file a petition, and produce them 

for opening and inspection when so ordered by this Honourable Court. 

 

Great Urgency 

17. Section 168(2) of the Act requires that an election petition be presented by lodging it 

with the Registrar of the Electoral Court within 14 days of the end of the period of 

the election to which its relates. Section 4, in defining “election period”, specifies the 

period of a general election for Members of Parliament ends with the declaration of 

the result of the poll for the last constituency, in terms of section 110(3)(h)  

18. The final such declaration for the last constituency, to the best of my knowledge, 

was made on Saturday 3 August 2013,  
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19. Hence my statutory and constitutional right to petition this Court will end shortly, 

on  Monday 19 August 2013, the first day not a Saturday, Sunday or Public Holiday 

after the above-cited 14-day period. [section 33(4) Interpretation Act, Chapter 1:01] 

20. There will be a weekend plus 2 days of public holiday in this brief period permitted 

to prepare a petition; and inspecting on a Sunday or holiday may be difficult for me 

[in terms of finding paper or any other materials unexpectedly needed] and for any 

officials or others assigned to observe the inspection.  

21. I would have preferred to inspect this week to allow enough time for study of the 

evidence and preparation of my petition, but the loss of key documents delayed me 

and may have made this week impractical. If so, I ask that the inspection begin on 

Wednesday 14 August 2013.  

Grounds for inspection 

22. The right to inspect electoral records is well established, with applications to do so 

generally unopposed and traditionally granted. 

23.  Section 3(e) added to the Electoral Act  a new general principle on the eve of the 

election, which now reinforces our Courts’ past practise:  “all voting methods must 

be simple, accurate, verifiable, secure and transparent”. 

24. There are many grounds to authorise opening and inspection  and ensure such 

transparency etc in this case.   

 

A. DIFFERING OFFICIAL RESULTS 

25. Mount Pleasant constituency has 2 Wards, 7 and 17. On 31 July 2013, it had 14 

polling stations plus a Ward Collation Centre in Ward 17; and 11 polling stations 

plus a Ward Collation Centre in Ward 7. I had election agents in each. 

26. Annexure A is a photograph of the return displayed at its Constituency Centre 

showing 18 022 valid votes in all, with 6 893 valid votes cast for me. 

27. Attached as Annexure B are copies of the Herald and ZBC figures. These are very 

different but the official figures announced by ZEC at the National Command Centre 

on Friday 2 August 2012: only 12 165 valid votes in all, only 3 817 for me. 

28. My percentages of national and provincial votes and in my constituency have been 

reduced without explanation; in the constituency down from 38,25% to 31,38%. 
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29. This does not only affect me and my petition, but also all candidates on party lists I 

am associated with, whose success is tied by law to votes for the National Assembly. 

Each return now must be totally accurate. 

 

B. WRONG PROCEDURE PLUS FORMS CONSTITUTING UNDUE RETURNS 

30. The prescribed form for a Ward Collation Return is attached as Annexure C. This is 

prescribed as Form V23A in the First Schedule of the Electoral Regulations, SI 21 of 

2005 as amended by SI 87 of 2013. It was prescribed specifically for these elections. 

31. This is materially different from the returns actually issued in each Ward. I beg 

leave to file copies of these later as Annexures D 1 & 2. These returns were given to 

my agents on 1 August after all counting and collation. Both were lost with a laptop 

yesterday.  I have been trying to replace them [including by going to places where 

they should be publicly displayed] but in vain. Respondent already has some copies. 

If I cannot get any relating to my constituency, I will lodge a sample from another, 

because ZEC ordered all ward collation officers to use the same altered form. 

32. ZEC’s departure from its prescribed form materially affects its substance, as it 

conceals from candidates and the public the result of special and postal voting; 

hiding that in with ordinary votes in breach of sections 65(4)(b), 78, 81F(14), and 

81G of the Act, as well as violating section 10 (1) of the Electoral Regulations, above. 

33. The laws cited above should have been strictly followed - particularly with the 

chaos, controversy and concerns over special votes in this 2013 election. 

34. The laws were also made immediately before or simultaneously with the calling of 

this 2013 election; and once an election is called, no electoral law can be altered for 

the purposes of that election: section 157(5) of the Constitution.  

35. I and all others are entitled by such laws to know exactly how many special votes 

were cast for each candidate in each ward. This can only be known now by opening 

the voting records, separating out all the ballot papers marked SV and counting, as 

by law each ward collation officer should have done during the election. 

36. The numbers involved will be significant too in my petition: 

(a) My agent at Mount Pleasant High Polling Station in Ward 17 reported that 79 of 

the 952 votes counted there were special votes cast earlier. 

(b) My agent at Alexandra Park A Polling Station in Ward 7 reported that 1 194 of 

the 2138 votes counted there were special votes cast earlier; and 
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(c)  in contrast to other stations, except those where hundreds of police also voted 

on 31 July, I lost heavily there, receiving only 16% of the votes counted there. 

 

C. RIGHT AND NEED TO KNOW WHO CAST ALL THE SPECIAL VOTES, AND 

RIGHT TO ELIMINATE ANY REPEAT VOTING BY SUCH SPCEIAL VOTERS 

37. In my petition I will duly raise legal and factual issues about the special voting, eg  

(a) Police printed ballots for special voters, then illegally controlled who was allowed 

to cast a vote in special voting at Mt Pleasant Hall over the period 14 to 16 July, 

in breach of the Act; 

(b) only 960 of those we know were authorised to cast special votes there did so; 

while 3 345  of those told by ZEC to vote there ultimately were unable to vote;  

(c) when the special voting station closed at 0633 hours on 16 July over 600 were 

still in the queue; 3350 special voting envelopes had not been used; and more 

than 1 780 special voters surrendered their authority to vote;  

(d) if their applications to use special votes were justified, they would not have been 

in the right place to vote on 31 July, despite a later Constitutional Court Order 

allowing them to do so; and thus lost their votes through ZEC inefficiency 

(e)  598 of the 1 350 special votes cast at Mount Pleasant Hall were illegally cast on 

16 July 2013 inside a statutory 16 day prohibition period before ordinary voting, 

and these illegal votes cannot be separated from the rest. 

(f) 6 busloads of people in new police uniforms arrived at midnight 15/16 July, 

after the queue deadline of 7pm on 15 July, yet were allowed to join and jump 

the queue and vote, and these illegal votes cannot be separated from the rest; 

(g) 1 350 brown envelopes were deposited in the special ballot box; yet the district 

special voting officer had only 960 SV2 forms; thus 390 people voted at Mount 

Pleasant in special voting without producing the prior authorisation needed 

from Respondent, and these illegal votes cannot be separated from the rest. 

38. Respondent did not let any member of the public see any numbered applications for 

special votes or his list of those whom he authorised to cast special vote, in breach 

of specific provisions in the Act and its general principles requiring transparency. 

39. After the chaos in special voting at Mt Pleasant Hall and elsewhere, ZEC issued a 

public statement on 17 July 2013 saying all those authorised to cast special votes 

who had not done so would be allowed to vote on 31 July 2013.  
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40. It pledged to have available for public inspection at Respondent’s office a list of all 

those who cast special votes and a list of all those who did not.  

41. Such lists were vital to avoid the risk of some voting again, as the pink ink put on 

their fingers in special voting mid-month would have been worn or washed off 

before 31 July 2013. 

42. However those lists were never made available.  

43. I will not delay this application to gather affidavits but have many witnesses to that.  

44. Records of who voted by special vote in each ward in my constituency should be in 

the sealed boxes and packets, and now need to be inspected. 

45. Furthermore, all 1 780+ unused authorities for special votes [SV2s] surrendered at 

Mt Pleasant Hall on 16 July 2013 [above] were taken away to Harare Central Police 

Station in a box by the Officer Commanding Harare Province, Zimbabwe Republic 

Police; who also ordered that all other unused SV2 forms be surrendered to him.  

46. During ordinary voting on 31 July 2013, numerous unknown people were allowed 

to vote in polling stations in my constituency without being on its rolls, merely on 

the basis of producing an SV2 form. 

47. The sealed electoral records which I wish to urgently inspect should have records 

also listing who all those people were, and should be inspected for this reason too. 

D. VOTERS ROLLS 

48. I began specially preparing for this election before it was called. In early May 2013, I 

applied for electronic copies of the voters rolls for Wards 7 and 17 in searchable and 

analysable electronic form, as the Act entitles me to do. On 15 May 2013 in breach 

of the Act the Registrar-General of Voters provided a hard copy only.  

49. I arranged for that to be laboriously checked and categorised manually while 

continuing my efforts to buy the electronic rolls which the law entitled me to. All 

rolls are kept in electronic form and can be copied for a few dollars in a few minutes 

in a format which is searchable and analysable yet safe from tampering. The law 

requires this; and I can think of no legitimate practical reason not to comply. 

50. I had also asked for electronic copies of the 2008 election rolls for the same wards, 

and a list of all voters subsequently removed. I was told none of those existed.  

51. In June the Registrar-General’s Office at last sold me electronic copies of the 2 rolls; 

but I found large alphabetical chunks inexplicably missing from both, so neither 

could be properly used.  
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52. Meantime an election had been called, with its polling day set for 31 July 2013.  

53. Our manual checks kept slowly revealing major anomalies. 

54. Immediately our manual audit was complete, I wrote to ZEC on irregularities found:   

see Annexures E1-E8 

55. It was already clear both rolls for my constituency were being stripped 

systematically and summarily of civilian voters [without due notice to those affected] 

and were simultaneously being flooded with persons linked to the armed forces, 

whose commanders have been openly hostile to MDC-T; and that there was good 

cause to believe these new voters were not normally resident in the Constituency. 

56. However with an election suddenly called, I could object to no voter before the poll: 

see section 28(5) of the Act. I could do nothing unless ZEC acted on my data  

57. ZEC only responded on one issue, referring me to the objection process under 

section 28 which I knew I was already blocked from using: see Annexure E9 

58. After all voters rolls should have closed for the 2013 elections on the 12th day after 

nomination date in line with section 26A [ie after 10 July 2013], I and others in 

MDC-T made persistent efforts to obtain proper electronic rolls; but we all failed. 

59. The Act specifies now in section 3(e):  “all voting methods must be simple, accurate, 

verifiable, secure and transparent” (emphasis added).  

60. Getting verifiable electronic rolls is critical to complying with this new law, and to 

the lawfulness and credibility of every election.  

61. No election can be held now without electronic rolls; and with the ease and economy 

of copying them, there can be no valid excuse for not promptly providing electronic 

copies when asked. 

62. It is obvious too that if Respondent can print a roll, he can make an electronic copy. 

63. Thus providing a roll in printed form when it has been requested in electronic form 

is not only illegal; it is clearly inexcusable. 

64. The speed and economy of electronic copying can be quickly demonstrated in Court 

if disputed by Respondent. Constantly failing to provide electronic copies inevitably 

bred genuine fears over what was being done to the rolls. 

65. On Saturday 27 July 2013 I was allowed to buy another printed copy for each ward 

for my own constituency centre, so staff could respond to constituents’ queries.  
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66. I had again requested electronic rolls rather than printed rolls; and section 21(3) 

stipulates that I must be given the rolls in the form I ask: 

“(3)   The Commission shall within a reasonable period of time provide any person 

who requests it, and who pays the prescribed fee, with a copy of any voters roll, either in 

printed or in electronic form as the person may request.” 

67. Section 21 imposes these further duties on ZEC when an election is called: 

 “(4) Within a reasonable period of time after the calling of an election, the 

Commission shall provide, on payment of the prescribed fee, to every political party that 

intends to contest the election, and to any observer who requests it, one copy of every 

voters roll to be used in the election, either in printed or in electronic form as the party or 

observer may request. 

 (5) Fees prescribed for the purposes of subsection (3) or (4) shall not exceed the 

reasonable cost of providing the voters roll concerned. 

(6)   Within a reasonable period of the time after nomination day in an election, the 

Commission shall provide -  

    (a) free of charge, to every nominated candidate, one copy in electronic 

form of the constituency voters roll to be used in the election for which the 

candidate has been nominated; and 

    (b) at the request of any nominated candidate, and on payment of the 

prescribed fee, one copy in printed form of the constituency voters roll to be 

used in the election for which the candidate has been nominated. 

 (7) Where a voters roll is provided in electronic form in terms of subsection (3), (4) 

or (6), its format shall be such as allows its contents to be searched and analysed: 

  Provided that— 

(i) the roll may be formatted so as to prevent its being altered or otherwise 

tampered with; 

(ii) the Commission may impose reasonable conditions on the provision of the roll 

to prevent it from being used for commercial or other purposes 

unconnected with an election. 

68. ZEC complied only with s. 21(6), which involved the most time and expense for it, 

and was of the least use to me since it was not searchable, analysable or verifiable. 

69. The 2 latest rolls bought on 27 July listed 31 567 voters [an increase of 1721 over 

the rolls bought in May 2013, and 9 329 more than 2008], but were undated, and 
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could not be scrutinised from printed form before polling day. Again electronic 

copies could have been provided more cheaply, faster and with less effort. 

70. As my concerns raised with ZEC included other constituencies and undue transfers 

into my constituency of people living outside it, the rolls supplied on 27 July were of 

limited use to me while we still could not get the rolls for other constituencies. 

71. In the afternoon of polling day, after a High Court order, single copies of nearly 

2000 ward voters rolls were given to MDC-T, in printed hard copy form only: non-

searchable, non-analysable, non-shareable, yet needed on that very day for multiple 

simultaneous elections around the whole country.  

72. 2 of them were purportedly the rolls actually being used that day for the 2 wards in 

my constituency. By law I should have been given my own copies in a searchable 

analysable format earlier, but I had still not been given them. 

73. Explanations given for the format used and lateness are clearly not credible; and it 

was impossible for me to verify whether the rolls given to MDC-T that afternoon for 

my constituency matched the rolls already being used at all its polling stations.  

74. All voting records needed to confirm they were are now in Respondent’s custody in 

terms of section 70 of the Act, and must be inspected urgently. This can only be 

done with this Honourable Court’s authority. 

75. I am naturally suspicious about the voters rolls used, due to the repeated refusals 

over a long period to provide them in the form needed, which the law entitled us to.  

76. Certainly if they had printed them earlier, we should have been given them earlier; 

and if they were only printed that day, they could have given electronic copies  

77. I had found more than 9 000 names using a security forces address in my manual 

inspection of the printed rolls of 9 May 2013. Later analysis by others of rolls dated 

later in May showed 

(a) 3 201 registered as normally living at KG 6 army headquarters [not a major 

barrack; only 550 people were registered residents there in 2008. Most workers 

at KG6 live in Barracks in Dzivarasekwa and get bussed from there daily]; and 

(b) 2 780 registered as residing at Tomlinson Depot – compared to 940 in 2008; and 

(c) 1 912 registered as residing at Morris Depot, a short-stay Police training depot – 

against 254 in 2008; and 

(d) 340 registered at Presidential Guard Barracks - less than a dozen in 2008;  and 
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(e) 832 with Harare Central Prison as their address, compared to 508 in 2008. 

78. I believe other analysis has found  

(a) with no change in electoral boundaries or major new residential development 

in Mt Pleasant, its number of registered voters mushroomed from 22 238 

reported by the Delimitation Commission in 2008 to 30 100 before the 2013 

election - despite deleting  [with no explanation or trace] 4 638 voters; and 

(b) of the 12 223 newly enrolled Mt Pleasant voters, 67,8% are residing in a 

police camp or military cantonment; and  

(c) the number of registered voters now exceeds the adult population of Mt 

Pleasant constituency indicated by its last census in 2012. 

79. This is an extraordinary situation in any essentially stable suburban community. 

80. I know my constituency is predominately a stable civilian area, not a military one. 

81. Now before filing my petition I must see all rolls actually used to confirm they are 

the same as those given to my party on 31 July 2013; see if there was any stuffing 

of those rolls; and establish the impact, if any, this had on the Mt Pleasant election. 

 

E. UNCONSTITUTIONAL REDRAWING OF MOUNT PLEASANT BOUNDARIES 

82. The new Constitution stipulated the first elections under it must be held using the 

same Ward and Constituency boundaries as were used in 2008. 

83. The middle to upper-class suburb of Mount Pleasant Heights lay within Ward 17 in 

Mount Pleasant Constituency in 2008 and should have stayed within them in 2013. 

84. My scrutiny of the rolls from May revealed the Registrar-General had transferred 

residents of the Heights from the Ward 17 roll for Mount Pleasant to Mazowe South; 

an unconstitutional [and unannounced] redrawing of electoral boundaries. 

85. I have complained about this too; but suspect nothing was done to reverse it. 

86. My agents at the 2 polling stations in the Heights saw many residents turned away 

because they were not on the Ward 17 roll, whereas they should have been.  

87. I need to see the voters rolls actually used and other records to establish the impact 

of this improper ‘re-delimitation’ on the election.  

88. In addition to this apparent exclusion of an area which lay within my constituency 

from its rolls, I found an area lying outside my constituency had been included in it: 
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Kaduku Farm [alias Teviotdale Farm], which is outside the Harare urban area, and 

my constituency yet people recorded as resident there had been transferred onto my 

rolls, and then voted in Mount Pleasant polling stations in the Mount Pleasant poll.  

89. I complained about this too to ZEC; but suspect nothing was done to reverse that. 

90. I need to see the voters rolls actually used and other records to establish the impact 

of this second wrongful ‘re-delimitation’ too on the Mt Pleasant election.  

 

F. OTHER RELEVANT RECORDS IN THE SEALED BOXES AND PACKETS 

91. The printed voters roll from each polling station should show the registered voters 

who voted there, although not how they voted, and show whether special voters who 

voted earlier had been crossed out, and accordingly must be inspected. 

92. Election officers are required to record and transmit hourly figures of how many 

have voted and how many have been turned away; detailed lists of every person who 

comes to vote but gets turned away without voting, and why; of every person who is 

allowed to vote although his or her name is not found on the voters roll, and why; 

and of every person who is assisted to vote, and why, and of who assists them.  

These too should be inspected. 

93. In addition to a disproportionate number of forces suddenly appearing on the rolls, 

we also saw many others who came in uniform but did NOT appear on the roll, yet 

were allowed to vote with a registration slip [not detailing any ward] or an SV2 Form 

or a piece of paper purportedly from Constituency Command, or just because the 

presiding officer or police made a phone call and then said they could vote. 

94. Hundreds of police were allowed to vote at one station after coming with pink 

fingers and then cleaning them, claiming they were pink only from polishing their 

shoes. There were many witnesses to this. All records for those voters too need to be 

checked, to see if there was double voting or not. 

95. All polling station records of who actually did vote in the election clearly must be 

examined before filing a petition.  

96. A record is also kept of all the ballot papers issued and which have been used;  

there should be no duplication of serial numbers across polling stations, and there 

should be no ballot papers unaccounted for. 

97. All these records were placed in sealed packets after voting specifically to preserve 

them in case of a dispute. 



18 

 

Conclusion 

98. The well-known saying “Justice must be done, and be seen to be done” certainly 

applies in all electoral disputes.  

99. There are other matters and incidents likely to be raised in the petition which I will 

not detail here. Voting figures at the respective stations and on the returns already 

need investigation and I believe I have also given enough other information to show 

my intention to file an election petition is genuine. 

100. This Court has not yet made rules regarding petitions under section 165 of the 

Act, and therefore in terms of its subsection (4), the High Court Rules will apply with 

such modifications as appear to the Electoral Court to be necessary. 

101. These rules oblige a petitioner to detail his or her complaints; so when voting 

irregularities are complained of, an inspection is usually needed first, and it clearly 

will be appropriate to allow it in this case for the reasons outlines. 

102. I wish to be allowed to inspect and audit all the records in accordance with 

section 70(4) for the purpose of a petition questioning an election or return.  

103. Accordingly opening and examining the boxes is required urgently to be able to 

file a petition, and thus this application needs to be dealt with extremely urgently. 

104. The Draft Order is based upon orders granted for inspections before, when 

candidates complained of poll irregularities. In line with those it lets a candidate 

inspect under the observation of the Respondent and any other interested parties 

but without interference, to enable him to prepare a petition questioning a return or 

election, in accordance with the provisions of section 70 and section 139 of the Act. 

105. It contains any protection that may be needed of how any individual person may 

have voted; and our system of voting also already provides such protection. 

106. In closing, I respectfully refer the Court to a fundamental right now recognised 

in section 62(1) of our new Constitution, as I believe this reinforces the practice of 

allowing inspection already so well established by this Honourable Court: 

“ Every Zimbabwean citizen .., including juristic persons and the Zimbabwean media, has the right 

of access to any information held by the State or by any institution or agency of government at 

every level, in so far as the information is required in the interests of public accountability.”   

107. As observers and others have said, all issues and areas of concern such as the 

large number of people turned away by presiding officers and the reasons for that, 
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and the other issues outlined here need full and accurate enquiry and explanation 

urgently; and this can only be done by opening and inspecting all the ballot boxes. 

108. In the Draft Order I also seek an order that Respondent provide me with the 

electronic copy of the voters rolls used in Ward 7 and Ward 17 of Mount Pleasant 

Constituency in searchable and analysable form, as required by section 21  and 

section 3(e) of the Act, as he has failed to provide that to date.  

109. Section 20 of the Electoral Law requires ZEC to keep at least one copy of every 

voters roll in both printed and electronic form at its head office and at all its offices 

within the Constituency or with its Constituency registrar; and Respondent has 

already failed and refused to provide the electronic copy, for clearly specious 

reasons, for too long. 

110. Accordingly I pray for the urgent issue of an order in terms of the Draft attached 

as Annexure F. 

 

THUS SWORN AT HARARE this   day of August 2013. 

 

 

       …………………………………… 

       JAMESON ZVIDZAI TIMBA 

   

 

Before Me. 

   

 

 

   ………………………………….. 

   COMMISSIONER OF OATHS 


